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Editorial 


There is no lawyer in the country better qualified by study and experience to write 
on “Principles of a Modern Procedure” than Judge Adolph J. Rodenbeck, whose work 
in the field of procedure reform in New York is to be found in the elaborate reports 
of the Board of Statutory Consolidation. His article in this number under that title 
deserves consideration by every lawyer and judge, and by every legislator, too. His 
clear analysis and compelling logic will give impetus to the movement for the control 
of procedure through rules of court and assist materially in leading us from the morass 
of legislated procedure with all its train of evils. We will resist the inclination to 


quote especially forceful expressions and commend the article to our readers unre- 
servedly. 





The lawyer has been scolded and exhorted so long that he would feel neglected if 
his critics should cease. But nobody has ever suggested the practical steps to be taken 
to enable him to work out his salvation. The time has come to stop moralizing and 
consider a definite plan for integrating the bar so it can realize its highest ideals. 

It is obvious that the solution must come through some form of bar organization 
and it seems plausible that the plan should begin where the present organizations leave 
off. The forty-seven state bar associations are of comparatively recent origin. They 
have had to oppose untoward circumstances to reach the point of minority representa- 
tion now occupied, incomplete though it is. The radical thought which largely con- 
trolled affairs in the early decades of our national history was distinctly hostile to the 
idea of a legal profession. The doctrine was that the law should be so simple that any 
man could know it and any man could administer it as a judge. 

This bolshevik doctrine utterly failed to prevent the growth of a bar equal in 
numbers at least to those of older nations, and it utterly failed to keep the lawyers 
from dominating civic affairs from one end of the land to the other. But it was 
effective in preventing lawyers from attaining professional solidarity. Our bar has 
never been integrated. It has possessed no definite legal obligations and no definite 
professional powers, as a bar. Naturally, attempts to hold it to a transcendental stand- 
ard by criticism and coaxing have largely failed. 

The prejudice against a strong, self-governing bar operated through low stand- 
ards for admission. Although only one state has enshrined in its constitution the ideal 
that every man should be permitted to be a lawyer and a potential judge, yet in all 
the states, until quite recently, requirements for admission were so low that there 
was no practical check upon the entrance of any person, however unfit, who made a 
moderate effort. 

In nearly all the states there are many professional misfits who have consistently 
opposed higher standards for admission, and who do so yet. They have consistently 
opposed that integration of the bar which would facilitate self-discipline, and they do 
so today. 

The most important point, perhaps, is not the distance which has been travelled 
by the legal profession up to this time, but the present direction of travel. This 
direction in most states is encouragingly upward and forward. Such progress as has 
been made has been mainly in the past two decades. It is represented by better legal 
education, higher requirements for admission, discipline through grievance commit- 
tees of bar associations and the development of ethical rules through actual cases de- 
cided by ethics committees. 

But there still remains, by confession of the leaders of the profession as well as 
by the aspersive attitude of press and public, a long way to travel before the profes- 
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sion becomes what it must be if it is to fulfill its necessary role in government and so- 
ciety, before it can be most effective in its monopoly of administering justice through 
bench and bar, and before it can win the full measure of respect and confidence which 
an efficient and conscientious bar will merit. 

A great impetus can be given to the forward movement by supplying the profes- 
sion with that organic entity which will keep continually before it the opportunity for 
higher service and afford the practical means for registering and executing the will 
of its members. The model bar association act submitted in this number of the 
JOURNAL is offered as a contribution to the stock of ideas in this field. 





Principles of a Modern Procedure 


By Adolph J. Rodenbeck, Justice of the Supreme Court and Former 
Chairman of Statutory Consolidation of the State of New York. 


The committee to suggest remedies and 
to formulate laws of the American Bar 
Association properly divided the main 
factors of judicial administration into 
(1) the judicial organization, (2) the 
law of procedure, (3) the personnel, mode 
of choice and tenure of judges, and (4) 
the organization, training and traditions 
of the bar.? 

This article, which is a summary of ex- 
perience acquired in preparing a revision 
of the code of civil procedure of New 
York, deals only with the law of proce- 
dure. It embodies the general principles 
that have been applied in the work of the 
Board of Statutory Consolidation in sim- 
plifying the practice in New York and 
may be of assistance to others who are 
interested in a similar work. 

In New York one of the most trouble- 
some tasks in connection with the revi- 
sion of the procedure was the separation 
of the substantive and adjective provisions 
of the code of civil procedure of that state, 
which consisted, when the board began 





1. The Board of Statutory Consolidation was 
created in 1904 and under a constitutional provision 
Justice Rodenbeck retired as chairman upon his ele- 
vation to the bench. The remaining members of the 
board are John G. Milburn and Charles A. Collin, 
of New York City, and Adelbert Moot, of Buffalo. 
The board has prepared and submitted to the legis- 
lature a complete revision of the code of civil pro- 
cedure of New York. Substantive provisions were 
removed and placed in new or existing substantive 
statutes and a proposed short practice act and rules 
of the court were ared. The revision is now 
pending before the gislature. 


2. Report of Am. Bar Asso. (1909), p. 588, 


its work on the statutes, of 3,441 sections. 
This separation was deemed of primary 
importance and the report recommended 
by the board relegated all of the substan- 
tive matter in the code to new or exist- 
ing general laws. 


The principles enunciated in this ar- 
ticle are not all new, but it has been 
thought that a restatement of the prin- 
ciples of procedure after their practical 
application in working out a reformed 
procedure for New York might be of 
value in crystallizing sentiment on this 
most important subject.® 


Illustrations by examples and explana- 
tory notes have been omitted and the dis- 
cussion of the principles has been re- 
stricted owing to the necessity of con- 
densation. 


Separation of Substantive and Adjective 
Matter 


There should be a complete separation 
of substantive and adjective matter. 


It is quite a common practice for leg- 
islatures to lay down a substantive provi- 
sion and follow it up in the same act 
with a remedy for a violation thereof. In 
most codes of procedure substantive law 
is mingled with adjective law. No or- 





3. Report of Am. Bar Assn. (1910), p. 635; “Some 
Principles of Procedural Reform,’ Roscoe Pound. 
Ill. Law Review (1909), p. 388; “‘Cardinal Principles 
to Be Observed in oo | Roscoe 


Procedure,” 
Pound. 75 Central Law Journa 


(1912), p. 150. 





AMERICAN JUDIOATURE SOOIETY 


derly classification can be made of a stat- 
ute embracing both substantive and ad- 
jective law. These two classes of law are 
distinct in character, the one defining 
rights and the other prescribing remedies. 
One of the grossest violations of this rule 
is found in the code of civil procedure of 
New York. Any proposed practice will 
be seriously vitiated which does not make 
a discrimination between and a separation 
of substantive and adjective law. This 
applies to provisions relating to evidence, 
costs, fees, disbursements and interest, 
limitations of actions and miscellaneous 
remedial rights. Provisions regulating 
the practice in courts of justice of the 
peace, surrogate’s courts and local city 
courts should be enacted as independent 
statutes and not as chapters of a practice 
act. Substantive statutes and provisions 
relating to the practice in special and 
local courts, if deemed necessary, may 
be bound, as in England, in the same vol- 
ume with the practice and are just as con-, 
venient in that form as if made chapters 
of a mongrel code.* 


Complete Disposition 


There should be afforded an opportunity 
for a complete disposition of the entire 
controversy between the parties. 

This is a cardinal principle that is not 
always observed. Procedure sometimes 
places limits both on the joinder of causes 
of action and of parties. The better rule 
is to let all the parties come in or be 
brought in who have any interest in the 
controversy and let all causes of action 
or cross-claims be joined subject only to 
a separate trial of any issue if deemed 
necessary or expedient by the court. This 
is the English rule and is an advance on 
the practice of limiting the causes of ac- 
tion and parties that may be joined. 


Transference of Causes 


The transfer of a cause to another 
forum or place of trial should be permit- 
ted wheré jurisdiction exists. 


1. For an exemplification of the practical_appli- 
cation of this and other principles stated, see Report 
of Board of Statutory Consolidation presented to the 
legislature of New York, 1915. 
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A case should not be thrown out be- 
cause brought in equity when it should 
have been brought at law or because the 
wrong place of trial has been designated, 
but, if jurisdiction exists, the case should 
be transferred to the proper forum or 
place of trial. The practice of throwing 
out cases for an erroneous forum or place 
of trial is sometimes permitted by fixed 
statutory rules prescribing definite places 
of trial and sometimes by the decisions 
of the courts, laying too much stress on 
the distinction between actions in equity 
and at law. 


Single Trial 


A single trial should be encouraged so 
far as practicable. 


Rules should be adopted which will en- 
able the parties and the courts to try 
out the issues of fact once for all. Liberal 
rules relating to preparations for trial 
and rules permitting the court to re- 
serve questions of law and submit ques- 
tions to the jury in the alternative will 
assist in this direction. Special verdicts 
should be resorted to whenever practicable 
to avoid a retrial. 


Single Appeal 


A single appeal should be encouraged 
by rules designated to obviate a second 
trial. 

One of the most wasteful features of 
our present appeal system is to send a 
case back to be retried in toto when the 
reversal is as to some fact only which 
might be retried with a reservation as to 
the rest of the case. Another is to re- 
verse cases upon technical errors. A third 
is the restriction, which does not exist in 
the English Practice, against taking evi- 
dence on appeal where it can constitution- 
ally be done. These defects can be ob- 
viated by suitable provisions. They grow 
out of the contentious origin of our prac- 
tice and should be eliminated. The ap- 
peal should be treated as a motion for a 
new trial which should not be granted 
except for an error affecting a substantial 
right. 
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Uniformity of Procedure 


There should be untformity in the rules 
of procedure so far as practicable. 

There should be no separate court of 
equity and at law, but one court should be 
empowered to administer both forms of 
relief. The latter is true of New York 
and other jurisdictions. There should 
be no distinction in the form of an action 
in equity and at law. This is also true 
of New York and elsewhere. There should 
be but one form of action and no special 
proceedings except where the constitution 
requires it. There should be no demurrer, 
but questions of law and all other ques- 
tions relating to pleadings should be by 
motion. The substantive statutes should 
not be cluttered up with special remedial 
provisions. There should be one form of 
procedure for the enforcement of all sub- 
stantive rights, with such modifications to 
meet idiosyncracies of special cases as may 
be found necessary. Uniformity in other 
respects should be the rule. This prin- 
ciple will wipe out many useless duplica- 
tions which lead to confusion and waste 
of judicial time. 


Flexibility of Procedure 


The procedure should be flexible, so as 
to permit of deviation when necessary to 
do justice. 

No one would argue before a body of 
laymen that a mere rule of procedure 
should stand in the way of doing justice 
and yet a legislative practice may require 
the courts to subordinate justice to pro- 
cedure. Legislative rules cannot be made 
flexible without making them discretion- 
ary, and then their value as legislative 
rules ceases, and in this form they often 
confer upon the courts powers which they 
already possess. If the courts can be 
trusted to determine substantive rights, 
they can be relied upon to make the rules 
by which those rights shall be determined. 
We can trust the courts quite as safely as 
we can the legislature, whose very acts 
are subject to review as to their constitu- 
tionality by the courts. Arbitrary action 
under a court rule system can be avoided 
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by permitting an appeal where a substan- 
tial right is affected. 


Control of Procedure 


The control of fundamental matters of 
procedure should be in the legislature, but 
the details of procedure should be regu- 
lated by rules of court. 


The almost universal practice in this 
country is to regulate most of the details 
of practice through legislative enactments 
even to the extent of vesting in the courts 
powers and jurisdiction which they 
already possess. The change from this 
method of regulating procedure to one 
wherein the contro: of the legislature is 
limited to fundamental matters of a more 
or less substantive character, leaving the 
details of practice to be governed by rules 
of court, is the one along which modern 
progress in the improvement of proced- 
ure should be made. 

The tendency has been to get away from 
formal and mechanical methods of trial. 
Fixed statutory rules are a survival of the 
old idea. It is only a difference in de- 
gree between a trial by any of the ancient 
mechanical methods and by fixed legis- 
lative rules, binding the courts, according 
to which the contest must proceed. 


Some of the rules ordinarily prescribed 
by the legislature vest discretion in the 
courts which is wholly unnecessary and 
others provide merely for the orderly con- 
duct and dispatch of business which the 
legislature would not think of imposing 
upon administrative bodies. Greater lati- 
tude in procedure is often accorded to 
bodies like workmen’s compensation com- 
missions and public service commissions 
than is given the courts. 


There are proper constitutional func- 
tions for the legislature to discharge, but 
one of them is not the regulation of de- 
tails of procedure in the courts. There 
is a sufficiently wide field for their ac- 
tivity without encroaching on judicial 
functions and the admonition may well 
be addressed to them: “Act well your 


part, there all the honor lies.” 
The Federal courts, if not the state 
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courts, will protect litigants in their rea- 
sonable rights to meet their opponent’s 
case, to present their own case, and to a 
judgment within the issues and within 
the jurisdiction of the court. 

The legislature should prescribe, so far 
as it can constitutionally, the organization 
of the courts, their jurisdiction, the 
powers of the judges, the powers and du- 
ties of administrative officers and the im- 
portant parts of procedure partaking of a 
constitutional or substantive character 
and let the courts control the details of 
practice. 

The regulation of procedure was an 
inherent power of the courts at common 
law and the regulation of the details of 
practice by the legislature is an exercise 
of an ultra legislative function. 


Simplicity of Procedure 


Procedure should be made as simple as 
practicable. 

This principle applies to short plead- 
ings and forms, elimination of “excep- 
tions” on the trial, summary judgment, 
and to numerous expedients designed to 
remove the formalities which character- 
ized ancient proceedings and to a greater 
or less extent contaminate many modern 
systems. 

The pleadings should be short and 
should be treated as notices of the claims 
and cross-claims and not as something to 
be made the center of a subordinate con- 
troversy. Denials should be ‘specific and 
not vague, general or evasive. A case once 
noticed for trial should be treated as no- 
ticed for all time. Under a general notice 
of motion the court should be permitted 
to grant any relief that the parties are 
prepared to meet on the argument. After 
a motion on the complaint and answer, 
a general motion should take in all the 
relief necessary for any party to prepare 
for trial. The calendar should be under 
the control of the court and not regulated 
by statute. An early trial should be per- 
mitted where necessary. This principle 
involves conciseness and condensation of 
expression. Lack of simplicity is one of 
the erying faults of the code of civil pro- 


103 


cedure of New York. David Dudley Field 
said that it was “everything that a code 
should not be.” Legislative codes of pro- 
cedure are apt to lack simplicity and to 
go into details because the very idea of 
such a code is to restrain the courts. If 
that is not the purpose, they are unneces- 
sary where the courts have general juris- 
diction with inherent power to regulate 
their own procedure. Simplicity cannot 
be expected from a legislative code because 
it proceeds upon the idea that the details 
of practice must be regulated so as to bind 
the courts to such a practice as the legis- 
lature thinks proper, irrespective of what 
the courts may think about the matter. 


Expedition of Procedure 


The time for taking the various steps 
in an action should be as short as prac- 
licable, in order to give only reasonable 
notice. 

The notice of an action in local courts 
is shorter than it is in courts of general 
jurisdiction. The summons in _ local 
courts is usually returnable on a day cer- 
tain in court, while in courts of larger 
jurisdiction the summons is a mere no- 
tice to plead. The former may very well 
be applied in courts of general jurisdic- 
tion where expedition is desired. The 
time usually provided in courts of record 
is too long in many cases. A distinction 
should be made between important liti- 
gated cases and commercial cases. Time 
is of the essence of a commercial case. A 
commercial case must be tried speedily or 
it never will be tried. A common fault is 
the attempt to make all cases fit the same 
mould. Delays and other causes are driv- 
ing business from the courts. 


Substantive Justice 


The substantive rights of the parties 
should be the primary consideration. 

This principle would seem axiomatic if 
it were not a fact that in some jurisdic- 
tions procedural rights exist which may 
obscure substantive rights. From the 
commencement of an action until its final 
determination on appeal every step should 
have regard to justice and not to proced- 
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ure. This purpose suggested the rule of 
disregarding mistakes, irregularities and 
errors at any stage which do not affect a 
substantial right. Every time the legis- 
lature ties the hands of the courts with a 
detail of practice it places a possible ob- 
stacle in the way of doing justice in a par- 
ticular case. The legislative codes grew 
up at a time when procedure was given 
undue prominence. The idea was that 
there were certain fixed rules according to 
which justice must be arrived at and that 
the courts must have no control over these 
rules. That idea is gradually dying out 
and those who do not appreciate that we 
have advanced beyond that stage in this 
country are behind the times. The sole 
aim should be justice and everything 
should be subordinated to that end. 
Practical Application 

The practical application of the fore- 
going principles may be accomplished by 
passing a short practice act containing a 
provision for a convention to prepare the 
rules of court and supplemental statutes, 
all to go into effect at a future time, suf- 
ficiently advanced to permit the bench 
and bar to acquaint themselves with the 
new practice. 

In New York the entire work was sub- 
mitted to the legislature at one time. It 
comprises a short practice act, rules of 
court and statutes. The practice act con- 
tains a provision for a convention to re- 
vise the rules before the revision goes into 
effect. A simple program is to draft and 
present a short practice act embodying the 
proposed reforms and postpone the time 
of its taking effect until the balance of 
the work can be done. This will force the 
bench and bar to consider the revision se- 
riously and give them an opportunity to 
familiarize themselves with its provisions 
and be prepared to act intelligently be- 
fore the change goes into effect. 

These rules should be prepared by mem- 
bers of the bench and bar and not by the 
legislature. The courts and not the legis- 
lature have the responsibility for the ad- 
ministration of justice and they should 
determine the procedure according to 
which their duties are discharged. Leg- 
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islative justice should not be permitted 
longer to supersede judicial justice. The 
courts might as well seek to legislate un- 
der their powers to declare statutes un- 
constitutional as for the legislature to 
seek to adjudicate under their constitu- 
tional powers to legislate. The normal, 
natural and inherent method is for the 
courts to regulate their own procedure. 
There is nothing in the experience of the 
past to justify a continuance of the ex- 
periment of legislative control of the de- 
tails of procedure. 


There is a nation-wide sentiment among 
the bench and bar to restore to the courts 
the consituttonal powers to regulate their 
own procedure and to take from the leg- 
islature the power over the administration 
of justice which it assumes to exercise 
under the gutse of legislation. 





Nebraska in the Lead 


In the matter of creating a responsible 
bar organization, with necessary powers 
and duties, the Nebraska State Bar Asso- 
ciation is at this time taking the leader- 
ship. A committee to study the subject 
and draft an appropriate law made its 
first report with a draft at the meeting 
held in December, 1917. The committee 
was composed of the following: J. H. 
Broady, J. A. C. Kennedy, C. E. Abbott, 
Frederick Shepherd. 


A very lively discussion followed the 
reading of the report. The interest in this 
subject was evinced by strenuous support 
and opposition. Finally the matter was 
recommitted for further study and will 
come up for action at the meeting to be 
held in the last week of December, 1918. 

The draft act prepared by the Nebraska 
committee was the first ever attempted in 
this field by American lawyers. The 
model act published in this number re- 
sembles it in many important elements. 
Like the model draft it provides a board 
of governors to be elected by the members 
casting their ballots either by mail or in 
person at the annual meeting. The gover- 
ners will select the other officers who will 
hold for shorter terms. 
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The act makes every practicing lawyer 
in the state a member of the society. Its 
principal purpose is to establish explicitly 
the powers of the organized bar with re- 
spect to administering discipline. For this 
purpose the governors are to hear and in- 
vestigate charges and impose penalties, 
either of suspension, expulsion or disbar- 
ment. The accused member has a right of 
appeal to the Supreme Court and is for- 
bidden to engage in practice pending the 
hearing on his appeal. 


105 


The board of governors is to consist of 
twenty-one members “together with the 
judges of the various District Courts of 
the state, who shall be ex officio members 
of the board with powers and duties equal 
with the elected members.” The board is 
to meet quarterly. 

It is expected that the form of the draft 
will be settled at the coming meeting and 
that a bill in accordance therewith will be 
introduced in the Nebraska legislature 
shortly thereafter. 


Redeeming a Profession 


Introducing a Practical and Logical Plan for Bar Organization 
Which Will Enable the Bar to Realize Its Highest Ideals 


In Bulletin I of the American Jupi- 
CATURE Society, which is an analysis of 
the causes for dissatisfaction with the ad- 
ministration of justice, on page twenty- 
one, these suggestions were offered: 


A. It has been pointed out that the pres- 
ent organization of lawyers is purely social 
and voluntary, including in many instances 
only a small part of the total number of 
lawyers. It has no such organization or 
powers as would enable it to take charge of 
admissions to the bar or the matter of dis- 
barment or the discipline of members of the 
bar and enforcement of an authoritative 
code of legal ethics. 


B. It is suggested that what is needed is 
a legally incorporated society which shall 
include all lawyers by the simple process of 
fixing the fees to be paid and the requiring 
of every lawyer, as a condition to continu- 
ance in practice, to keep up his membership 
in the society; that the governing board of 
such society should be composed of repre- 
sentatives elected for a considerable term 
and that the governing board should have 
power conferred upon it to enforce the rules 
of the highest court of the state as to admis- 
sions to the bar; also to enforce any authori- 
tative code of legal ethics and disbar mem- 
bers. 


The proposal for an incorporated asso- 
ciation of the bar of a state to include all 
practicing lawyers, and to exercise large 
powers with respect to: admission to the 
bar and discipline of its members, met 


with strong support from members of the 
Council of the American Judicature So- 
ciety, as appears from quotations pub- 
lished in Bulletin III, page 35, seg. Since 
that time the drafting of a model act to 
create such a state bar association has 
been on the program of the Judicature 
Society and the draft is now offered to the 
profession and the public. 

The act which follows provides for the 
incorporation of the typical state bar as- 
sociation with an organization which per- 
mits of majority rule. It gives to the in- 
corporated bar the duty of examining can- 
didates for admission and confers large 
disciplinary powers, subject to judicial 
review. 

To Integrate the Bar 


There is provided a board of governors 
to exercise executive powers, the members 
of which are to be elected by the votes of 
the entire membership, cast either by mail 
or personally at the annual meeting. 
Every member of the association is given 
a voice and a duty. The organization so 
created is a good example of representa- 
tive government in its simplest form. It 
differs only slightly from the type of exist- 
ing state bar association, but the differ- 
ences are vital. 

The aim of the act is stated most con- 
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cisely as one to integrate the bar of a 
state, to bring home to the individual 
lawyer his responsibility to the profession 
and to provide him with power to dis- 
charge his duty. 

The act is based on the theory that the 
state association is the vital unit of or- 
ganization and that existing state bar as- 
sociations are insufficient for the purposes 
implied. They have gone a considerable 
distance, but in their present form rep- 
resent an incomplete evolution. 

There will probably be little opposition 
to the first postulate. There is a need for 
city and county bar associations, if only 
for the purpose of promoting friendly re- 
lations between members of the local bar. 
Some of these associations exist for the 
purpose of maintaining co-operative: law 
libraries and serve this end excellently. 
But all the lawyers of each state have 
common rights and duties and mere local 
organization can never fill the need for a 
strong state organization. 


It is possible to conceive of a state asso- 
ciation consisting of federated local socie- 
ties, but this scheme is unnecessarily in- 
volved. It would create a great deal of 
machinery difficult to keep in working 
order and would have the serious disad- 
vantage of enforcing uniformity upon all 
its subordinate units. The local associa- 
tions should be left free to experiment and 
to adapt themselves to their local needs, 
which vary greatly as between city and 
country. 


As for the belief that the typical state 
bar association is insufficient to meet pres- 
ent and future needs, it is all summed up 
by saying that they lack integration. This 
lack may be illustrated by a brief survey 
of the situation. 

We observe first that the state bar asso- 
ciations are weak in numbers. They em- 
brace on the average but one-fourth of the 
entire bar. They fail to make a success- 
ful appeal to many excellent lawyers who 
stand ready to do their share for the ad- 
vancement of their profession, but who are 
unwilling to waste their time on a piece 
of futile machinery. 
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Others feel that they cannot well afford 
the time and expense involved in attend- 
ing meetings, often held at distant points 
and at inopportune times, and that mem- 
bership without attendance is meaning- 
less. ‘To them the state bar association is 
something dim and remote, having real 
existence for only two or three days in 
every year. They cannot connect it with 
any recognized duty to the profession or 
to their conscious desire to advance its 
interests. 


The association fails to appeal success- 
fully to a large class who look upon it 
as mainly a social institution and who 
possess no marked social proclivities. 
Some such lawyers, nevertheless, are mem- 
bers, and very useful ones, and will be 
the first to give sympathetic consideration 
to proposals for making the bar ussocia- 
tion a living and working entity, though 
without trenching on its very useful field 
of social intercourse. 


The numerical weakness of the associa- 
tions is acutely realized when a crisis 
arises in the state’s affairs or those of its 
courts. 


Although practically all the business of 
the associations is done at its meetings, 
and there is little opportunity for partici- 
pating except by attending meetings, less 
than one-fourth of the members attend 
each meeting. Such attendance as there 
is is irregular, so that most of the mem- 
bers come to the meetings as virtual 
strangers at intervals of two or three 
years. 

There can be little continuity of pur- 
pose and accomplishment under these 
conditions. The carrying out of the work 
authorized by the association is ordi- 
narily through committees and they op- 
erate at a great disadvantage. Never less 
than a year is allowed for a committee to 
perform its duties. It reports to a dif- 
ferent assemblage from that which au- 
thorized its creation. Often the subjects 


reported are too technical or too involved 
to permit of thorough consideration by 
an unprepared audience under the limits 
of time necessarily imposed. 


Often an 
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aimless discussion follows a good report 
and the committee considers itself fortu- 
nate to withdraw the subject until an- 
other year has passed. 


Control by a Clique 


The officers have but little power be- 
cause the associations themselves have but 
little power. Presidents and vice-presi- 
dents are elected annually. Some associa- 
tions have provided longer terms for trus- 
tees or governors and this helps to ballast 
the ship. But in most of them the presi- 
dent is supposed to be the driving power 
and his principal duty is to prepare his 
annual address. 

If it were not for the work of a faithful 
few the machine would stop running. 
They attend regularly and try to make the 
meetings safe, at least, and, if possible, 
fruitful, and they govern. It is no lack 
of sympathy which sets this down as 
clique government. Under the existing 
system there 1s no opportunity for any- 
thing but clique government. Without 
the assiduous attentions of the clique the 
organization would die. 

The average member has but three as- 
sured points of contact with the associa- 
tion: 

(a) He pays his dues. 

(b) He receives a report of the an- 
nual meeting, usually a number of months 
after it is held. 

(c) He votes for officers, providing 
he attends the meetings. But the voting 
is no more than an idle gesture. He 
merely votes for the list recommended by 
the nominating committee, which is per- 
sonally selected by the clique. His voting 
cannot express his views with respect to 
policies. 

Is it any wonder that judiciary commit- 
tees of legislatures, composed entirely of 
lawyers, snub state bar associations, or 
that many very capable and responsible 
lawyers sneer at them? 

And yet, notwithstanding the lack of 
integration, the virtual impotence of 
these associations, they do represent the 
profession. They represent the profes- 
sion not because they are well qualified to 
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do so, but because there is no other rep- 
resentation for it. They have acquired, 
by their mere existence and occupation of 
the field, responsibilities which are con- 
stantly growing. 

What needs are disclosed by the fore- 
going criticism? The successors to the 
typical associations must do vastly more 
than honor their faithful members by 
election to office. They must give to 
every member a share in the work to keep 
him interested. This will create a co- 
hesiveness now lacking. ‘They must be- 
come vehicles of policy, registering the 
opinions of their members on a variety 
of germane topics, and must be competent 
to execute these policies. The work must 
be kept going not only with continuity 
from year to year, but throughout every 
year, and the members must be kept in- 
formed frequently of the progress made. 
The aim must be to extend the member- 
ship to include all practicing lawyers. If 
any lawyer does not like the way the as- 
sociation which stands for his profes- 
sional interests is managed let him be- 
come a member and do his kicking from 
within, where it may be constructive. 

Effective management is to be sought 
by vesting the powers of the association, 
or many of them, in a governing board 
large enough to be fairly representative 
of all kinds of lawyers and all parts of 
the state. Membership on this board 
should be for not less than five years. This 
does not do away with the rather orna- 
mental offices of president and vice-presi- 
dent, which offices are best filled by the 
choice of a clique. But the clique which 
chooses the president and vice-president 
should be one representative of the entire 
membership, the board of governors. 


. There is no objection to continuing the 


practice of changing presidents every year, 
for the real governing power will be con- 
tinuous in the governing board. 

The necessary share of control for the 
individual member is obtained by per- 
mitting him to nominate and elect, with- 
out hindrance, the members of the board. 
This is readily accomplished by provid- 
ing for an election by mail. The system 
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is already in use in similar bodies with 
entire success. 

The annual report is too tardy and too 
infrequent to serve its real purpose of 
informing members of the trend of events. 
A monthly or quarterly journal is needed. 
Those who have seen the quarterly jour- 
nals of the American Bar Association and 
the Massachusetts State Bar Association 
will appreciate the necessity for this sort 
of thing. The Illinois State Bar Asso- 
ciation has also a quarterly bulletin which 
permits of presenting for consideration 
numerous matters which cannot well wait 
for the annual report. The publication 
of a timely journal soon makes the annual 
report subordinate, a mere compendium 
of useful data. In every state the devel- 
opment of the state’s own common law 
calls for a lawyer’s journal, with comment 
upon decisions, and the natural source of 
such a publication is the bar association. 
The journal will accomplish many things 
which the brief meetings, always com- 
peting with social interests, now cope with 
inadequately. 

Of course, there is no intention to do 
away with the meetings or to underrate 
the value of personal association between 
the members and the judges. On the con- 
trary, it would be well to have at least 
two meetings in each year, as is done in 
Ohio, and occasionally in other states. 
And the integrated bar association will 
find one of its opportunities for useful- 
ness in encouraging occasional meetings 
of the lawyers of a circuit or a district, 
as is done in Illinois, where legislative 
programs are threshed out in seven differ- 
ent district subordinate organizations. 

A comparison of the projected organ- 
ization with the present typical state bar 
association reveals very little change after 
all in the general style and organization. 
But the changes are significant. They go 
to the heart of the present causes for in- 
efficiency. 

The Cardinal Powers 


Coming now to the powers natural to 
a really representative organization, we 
find that admission to practice and dis- 
They de- 


cipline are the cardinal ones. 
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fine the material that makes up the pro 
fession. The business of scrutinizing can- 
didates for the bar and of exercising a 
continuing responsibility for their con- 
duct is emphatically the business of the 
bar and is so explicitly recognized in 
other progressive nations. It is too big 
a job for an overworked and under- 
organized bench. 


Admission to the bar is now in the 
hands of the bar in many of the states, 
but because of the lack of an integrated 
bar association the matter is entrusted to 
a few specially chosen bar examiners. 
There is nothing revolutionary in the pro- 
posal that this function shall be vested 
in an incorporated and truly representa- 
tive state bar association. The powers 
would be exercised in the same way and 
presumably by the same men and the 
responsibility would dignify the associa- 
tion. 

The courts are now dependent upon the 
bar for taking the initiative in practically 
all disciplinary matters. This is neces- 
sary because only a small part of the law- 
yer’s work is done under the eye of the 
court. And the bar everywhere is reach- 
ing out to perform this work more capably 
because it realizes instinctively that this 
is the peculiar and essential business of 
the bar. The lawyer himself has a far 
greater interest in maintaining standards 
and protecting the profession from asper- 
sion than has the judge or the layman. 

So grievance committees‘ have come 
into being, and while some few are doing 
their work heroically, in most states this 
work is done in a weak and uncertain 
manner. It is not so much a lack of will 
as of the machinery for accomplishing 
this onerous duty. The state associations 
need statutory power to discipline, but it 
is not to be conferred upon inefficient 
bodies which number only a moiety of the 
profession. 


Discipline of the profession implies 
more than merely preferring charges for 
disbarment. In some states one of the 
great embarrassments lies in the fact that 
expulsion is the only penalty. But griev- 
ance committees know that not more than 
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one of ten complaints justifies disbarment. 
Lesser penalties are needed. The suc- 
cess of discipline resides in a continuing 
vigilance. Little sins must not be al- 
lowed to grow into big ones. There is 
much more in timely reproof than in the 
capital punishment: of disbarment if the 
public and the profession are to be pro- 
tected. It is prevention that is indicated, 
and for this the establishment of rules 
of ethics through “clinics” like thoge con- 
ducted in New York City have great po- 
tentiality. 

Conferring express powers on a prop- 
erly organized state association to investi- 
gate charges and impose penalties for un- 
professional conduct, subject to judicial 
review, will solve the problem which is 
today pressing upon the bar associations 
of the country. It will also dignify the 
associations and afford the profession the 
only way of discharging the obligation to 
which it is held by the public. 


“Prevention Better Than Cure” 


It is desirable as a matter of principle 
to have the association include every 
lawyer in the state. The words bar and 
bar association should be synonymous, as 
they are in all cther progressive nations. 
A lawyer not fit to associate with his 
fellow lawyers is confessedly not fit to 
associate with clients. The public holds 
the organized profession responsible for 
the conduct of all lawyers, whether mem- 
bers or not. It is possible for a non- 
inclusive association of the bar to punish 
non-members under statutory powers, and 
the act so provides, but punishment is not 
all of discipline. The prevention of un- 
professional conduct is the only thing 
which will raise the bar to the place it 
aspires to hold, and that continuing vigi- 
lance and discipline which avails to pre- 
vent inisconduct is hardly to be expected 
except in the case of members. The non- 
member is outside the stimulating at- 
mosphere of professional ideals; he is in 
a position to do a great deal of mischief 
by jeering at the organized bar as a phar- 
isaic and aristocratic institution. 

The properly organized bar need not 
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fear to give membership and a voice to 
every lawyer entitled to practice. It 
should be the first practical step to exert 
prophylactic influence and to rid the pro- 
fession of those who are not fit to remain 
members. A fear that the unfit will out- 
vote the fit is absurd. Let a square issue 
be presented and the preponderating ma- 
jority of the profession will be found em- 
phatically on the side of decency. There 
has been justifiable fear on the part of 
existing state bar associations lest their 
membership be contaminated because a 
clique-governed body is always in danger 
of slipping. 

The inclusion of every lawyer may not 
be possible at the beginning, as this would 
invite opposition on the part of the unfit, 
who would scent danger and fight the 
passage of the act. It would also invite 
active opposition from many worthy law- 
yers who will be skeptical of the idea of 
thorough self-government by the bar and 
will have to be convinced by a demonstra- 
tion. As suggested in a note to section 
three, discussing this matter, the inclu- 
sion of all lawyers may be deferred for 
a period of five years. During that time 
the incorporated association should have 
no trouble in proving to every lawyer that 
he cannot afford to stay out. If not fit then 
to come in he should not be permitted to 
call himself a lawyer. 

To the objection that the act vests large 
and dangerous powers in the organized 
profession, it should be said that it vests 
no powers which are not now being exer- 
cised in a more or less halting and in- 
effectual manner. It provides a safe ve- 
hicle for these powers. And what are they 
in comparison to the powers conferred 
upon every lawyer when he is admitted ? 
Assuredly very slight. 

After all, an organization scheme is 
only a scaffolding within which the com- 
ing edifice of the bar as a learned, re- 
sponsible and self-disciplined profession, 
will be erected. The range of activities 
of such an association will not stop with 
the matter of admissions and discipline, 
which are largely domestic policing; 
they will be constructive in ways now 
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hardly dreamed of. There will be many 
opportunities for developing increased 
usefulness to all its members and to the 
public. The state association can co-oper- 
ate in many fields with the city and county 
associations. The development of “ethics 
clinics” in every state, as now in New 
York, is entirely possible. Through these 
clinics advice will be given on many em- 
barrassing ethical questions. Another 
field, recently entered upon by the Illinois 
State Bar Association, is that of creating 
a pension fund for the benefit of unfor- 
tunate members. It was suggested at a 
meeting of the Conference of State and 
Local Bar Associations held at Saratoga 
in 1917 that there should be a fund from 
which loans could be made to needy mem- 
bers, thus acting on the theory that pre- 
vention of offenses is better than punish- 
ment. Such an integrated bar would nat- 
urally, and with the greatest resources, 
address itself to the task of advising 
courts and legislatures with respect to sim- 
plifying procedure. It would form just 
such a sustaining body as our courts need 
and this alone would be reason enough 
in many states for its existence. 


The Bar’s Growing Conscience 


We are too far from the first fifty years 
of national life to compare the status of 
the bar, as represented by the average 
lawyer of that period, with its present 
condition. It was a period of great op- 
portunity and great leaders. Of the last 
fifty years we know that the profession 
has lost ground actually and in compari- 
son with the scientific and engineering 
professions. We know that in this period 
of eclipse it has become commercialized 
as has no other bar in the world. 

But there is encouragement in the 
growing conscience and steady progress 
of recent decades. An ideal of an Amer- 
ican bar is being born in the minds of 
lawyers East and West, North and South. 
We can still regain lost ground. Other 
professions have surpassed us in the qual- 
ity of service rendered. But in scientific 
and material progress there is something 
approaching finality. The law becomes 





JOURNAL OF THE 


every day more significant. The great 
era of the lawyer is just opening. In an 
autocracy the lawyer is only a part of 
petty officialdom, performing the func- 
tions allotted to him. But the approach- 
ing world-wide spread of democratic in- 
stitutions exalts the legal profession above 
all others. Democracy shapes its ends 
through numberless experimental laws 
and the lawyer is of necessity a guiding 
and often a controlling factor. 

To say that the lawyer is indispensable 
to the era of self-government is merely 
stating what is primary and axiomatic. 
He will do his work well or he will do it 
badly, and the difference will depend upon 
his ability and freedom to develop the 
best that is in him. If the creation of an 
integrated bar, ballasted with responsi- 
bilities and winged with actual power, 
will make for more capable and more 
conscientious individual lawyers, then it 
is of the utmost importance to state and 
society that the lawyer’s present tendency 
to organize and assume duties shall be 
encouraged. There can be no conflict of 
interests here. The lawyer cannot im- 
prove his own status without rendering 
a higher quality of service. The interests 
of the public and of the lawyer are funda- 
mentally identical. 

Try this formula with any other neces- 
sary element in society, bankers, brokers, 
mechanics, engineers; their own interest 
and the public’s interest are identical, 
that they should perform their allotted 
services most efficiently. And in the long 
run their emoluments will be proportiona! 
to the quality of service which they rendez. 

But it is a more insistent principle in 
the case of the legal profession, because 
lawyers monopolize essential powers and 
functions. The powers which it is pro- 
posed in this act to vest in them are in- 
consequential, from the standpoint of po- 
tential evil, when compared with the 
powers daily exercised by the least com- 
petent of lawyers. 
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Bar Association Act 


An Act to Create the State Bar Association of the State of 
PART I 
Creation—Name and Powers of the Corporation 


Section 1. State Bar Association created a corporation. | 
2 There is hereby constituted a body corporate and politic under 
the name of “The State Bar Association of the State of........ 
were Tire ,”’ (hereinafter called the Association or Society). 
Section 2. Powers of the corporation.] By that name the 
corporation shall have perpetual succession and a seal (which 
it may at pleasure change), and may sue and be sued, contract 
and be contracted with, and may for the purpose of carrying 
into effect and of promoting the objects of the corporation 
acquire real and personal property by gift, devise, bequest, 
purchase or otherwise, and may hold the same or sell, mortgage, 
lease or otherwise dispose of the same. 
Section 3. Only members on the active list to practice law. ] 
2 No person shall practice law in this State subsequent to the first 
3 meeting of the Association unless he shall be a member of the 
4 Association and not on any inactive list thereof. 

This section assumes that the Association is to be from the 
beginning inclusive of the entire bar of the state. Its effect is to 
compel every practitioner to become a member. Whether or not 
every practitioner avails himself of the privileges accorded mem- 
bers with respect to their control of the Association and other- 
wise, they must at least contribute to its support the small amount 
of annual dues. 
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If the policy determined upon is not that of compulsory mem- 
bership Section 3 may be omitted, in which case only those who 
choose to do so will become members. With the omission of 
Section 3 every lawyer in the state is made eligible and is assumed 
to be a member, and will be so treated by the commission on 
organization until he fails to pay dues or otherwise indicates a 
wish to reject the proffered membership. 

As to the choice of policy a great deal can be said. The ulti- 
mate ideal is that of an all-inclusive association, one which is not 
merely an association of the bar, but is the Bar itself. The Asso- 
ciation will exercise its maximum influence only when it has the 
active support of every lawyer. It should feel entitled to the 
support of every lawyer and every lawyer in the state should 
feel a responsibility for maintaining the Association and a pride 
in his membership. 

Practical objections, however, will be raised against the im- 
mediate attainment of this ideal. These are of two principal 
sources: within and without the bar. Within the profession there 
will be certain worthy lawyers who are skeptical of the benefits 
of organization and who may resent being obliged to accept any 
alteration of their professional status. There will be other lawyers 
who will see in this plan a menace directed at activities likely to 
become the subject of disciplinary rules. This latter class is 
probably in no state very numerous, but wherever it exists it is 
likely to be found alert and resourceful. It is likely to possess or 
control legislative votes and be capable of conducting an effective 
though nefarious campaign against the passage of the act. Finally 
there is the element existing in all voluntary bar associations which 
is timorous of contact with the less respectable element among 
practitioners. They wili fear to confer a share in the democratic 
control of the Bar to this less respectable element. The answer 
to their fears is, briefly, that the ultimate control must be pre- 
sumed to rest with the majority of the Bar and to rise at least 
to the level representative of the ideals and principles of the 
majority. They should not be afraid of the power of an element 
in the profession which is numerically weak as long as honest 
representation is assured, as it is by the act. The mere coupling 
together in a single organization of the best and the worst will 
do more to cure the evils experienced at present than any disci- 
plinary rules and machinery, for it makes those of the highest 
motives responsible for the conduct of all, gives them the machin- 
ery for developing their principles and ideals, and at the same time 
gives to the less worthy the highest possible motive for ethical 
conduct, for misconduct will entail the risk of losing every pro- 
fessional right and privilege. 

The objections from outside the Bar are of the sort which 
have been evidenced all through our national history by jealousy 
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of the profession’s prerogatives. It is this jealousy expressed 
variously in legislation and otherwise which has largely pre- 
vented the development of a strong, self-respecting and self-gov- 
erned Bar. But this feeling has been disintegrating in most states 
through each succeeding decade. It can be reasoned with and con- 
verted. The act itself answers every argument which is honest, 
for it gives no new powers to the Bar. It simply recognizes obli- 
gations and furnishes a practical means for their fulfillment. 

In case Section 3 is omitted the Association will comprise only 
those who give the idea their active assent. This number should 
be at the outset considerably larger than the present state bar 
association membership for many lawyers now refrain from mem- 
bership because the voluntary association is necessarily controlled 
by a small clique, because participation in its control involves 
the effort of regular attendance upon meetings held often at a 
considerable distance and at inopportune times, and because most 
such voluntary associations exercise but small influence and ac- 
complish very little for the profession in a practical way. 

As to the lawyers who do not become members at the begin- 
ning there will always be opportunity to solicit their support and 
to make the organization one which will attract them. By Sec- 
tions 30 and 31 the non-members are made subject to the ethical 
and disciplinary rules and machinery of the Association. 

It has been suggested as a compromise of the question in- 
volved in Section 3 that all persons admitted to practice after the 
taking effect of the act be ipso facto members of the Association, 
with loss of their status as a penalty for permitting their mem- 
bership to lapse, but that members of the Bar at the time of the 
taking effect of the act be given five years for a voluntary choice, 
and after that time be required to become members or discontinue 
practice. 


PART il 
Membership 


Section 4. First members of the Association.| The first 
members of the Association shall be all persons now admitted 
to practice law in this State. 

Section 5. Classification of members.] Within three months 
after the taking effect of this act the first members of the Asso- 
ciation shall be divided into two classes—active members and 
inactive (or retired) members, by the commissioners hereinafter 
provided. 

Section 6. Classes of members defined.] Active members 
shall be all those who are not classified as inactive, or retired, 
members. Inactive, or retired, members shall be those who 
4 have retired from practice as retirement is hereinafter defined. 


5 [Sec. 10.] 


Ww dO 


in -& GW Nh 


Wd 








114 JOURNAL OF THE 


Section 7. Commissioners to have authority to send out 
2 questionnaire.| For the purpose of ascertaining how those 
3 designated as the first members of the Association shall be clas- 
sified the commissioners hereinafter provided are authorized to 
send to each, or to so many as they may deem necessary, a ques- 
tionnaire designed to determine in which of the designated 
classes each member may properly be placed. 


SEcTION 8. Who entitled to be admitted to membership. | 
After the organization of the Association as herein provided all 
persons who are admitted to practice in accordance with the 
provisions of this act shall become by that fact members of the 
Association. 

SEcTION 9. Inactive members.] Active members, who shall 
after the taking effect of this act, retire from practice, shall be 
enrolled on the inactive list. Members upon the inactive list 
shall not be entitled to vote for officers. They may, on applica- 
tion and payment of all dues required, be placed upon the active 
list. While remaining on the inactive list they shall have such 
other privileges, not inconsistent with this act as the Board of 
8 Governors may provide. 

Some arrangement is necessary to insure control of the Asso- 
ciation by members who are genuinely lawyers; it is also necessary 
to recognize the fact that the profession has naturally a consid- 
erable fringe of quasi members who possess the prerogatives of 
the lawyer but are not closely attached to their profession. There 
should be no effort to interfere with perfect freedom on the part 
of one who finds himself becoming more and more absorbed in 
other activities than the legal profession. By the creation of the 
inactive list these members are not wholly lost to the profession. 
At their own option they may retain the full privileges of mem- 
bership by continuing to pay the larger dues required from active 
members. Or, if they choose, they may reduce their dues without 
losing any of their rights to practice. The succeeding section 
takes care of the status of the member elected to the bench or 
to any other public office which temporarily limits his ability to 
remain in the practice of his profession. Such members remain 


on the active list unless they prefer to accept the limited liability 
membership. 


Section 10. Retirement from practice defined.] Until the 
2 Board of Governors, with the approval of the Supreme Court, 
3 shall otherwise by rule provide, absence from the practice of 
4 law, or the devotion of a major portion of a member’s activities 
5 to another profession or a business for two years, shall be 
6 deemed a retirement from practice; but this shall not apply to 
7 members filling public office during the term of such office. 


SecTION 11. Fact of retirement, how determined.] The fact 
2 of retirement of a member may be determined by the Board of 
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3 Governors upon a hearing, or the Board may delegate to a com- 
4 mittee the determination of the fact on behalf of the Board, or 


5 require it to take evidence and report the same to the Board 
6 with its recommendation. 


PART III 
Officers 


SECTION 12. Officers named.] The officers of the Association 
2 shall be a President, a Vice-President, fifteen members of the 
3 Board of Governors, a Secretary and a Treasurer ; provided, that 


4 not more than .... Governors shall be elected from any judicial 
5 circuit. 


SECTION 13. Selection of President and Vice-President. | The 
2 President and Vice-President shall be elected by the Board of 
3 Governors at the time of the first meeting of the Association, as 
4 herein provided, and thereafter at the time of the annual meet- 
5 ing of the Association, from among the members of the Associa- 
6 tion entitled to vote for Governors, including members of the 
7 Board of Governors. No President or Vice-President shall be 
8 eligible to succeed himself. The new-elected President and 
9 Vice-President shall assume the duties of their respective 
10 offices at the conclusion of the annual meeting at which they 
11 are elected. 

There is no objection to the President and Vice-President 
being elected by the members of the Society at the first meeting 
and thereafter at the annual meetings. In view of the longer 
terms of office of the Governors, and their powers, the President 
and Vice-President would not be so much the leaders in the busi- 
ness activities of the Society as the holders of honorary positions— 
the figure-heads for social occasions, not required to make a rec- 
ord during their single term of office. The proper men for such 
positions as the President and Vice-President are designed to fill 
are more likely to be obtained by appointment by the Governors 
themselves than if a contest for votes had to be started among 
several thousand lawyers. 


Section 14. The Board of Governors.] The Board of Gov- 
2 ernors shall consist of fifteen Governors and the President and 
3 Vice-President. 

Section 15. Terms of office of Governors.| Of the first 
2 Board of Governors three shall hold office until the conclusion 
3 of the first annual meeting of the Society; three for two years 
4 from that date; three for three years from that date; three for 
5 four years from that date, and three for five years from that date. 
6 Thereafter vacancies in the Board shall be filled for the term of 
7 five years. 


Section 16. Five members of first Board of Governors 
2 appointed.] Five members of the first Board of Governors hold- 
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3 ing office respectively until the conclusion of the first annual 
4 meeting, and for the terms of two, three, four and five years 
5 after that date, shall be appointed by the Governor of the State 
6 from among those qualified for active membership in the Asso- 
7 ciation who shall be serving or who shall have served as Presi- 
8 dent or a Vice-President of the .......... State Bar Association 


SEcTION 17. Commissioners to organize the Society.| The 
2 five members of the Board of Governors so appointed shall con- 
3 stitute a commission to place this act in operation and to organ- 
4 ize the Association and adopt such rules and regulations for the 
5 time being as may be deemed necessary to complete the organi- 
6 zation of the AsSociation, hold the first meeting, and generally 
7 give effect to this act. 

A commission of some sort to organize the Association is 
obviously needed and it seems entirely appropriate that the mem- 
bers of the commission should be men of the sort who have been 
previously honored by election to the offices of president and vice- 
president of the former state bar association. The governor of 
the state is a disinterested authority well qualified to make a selec- 
tion from the rather narrow field of choice. The commissioners 
not only organize the Association but have a continuing responsi- 
bility as member of the Board of Governors. 


SecTIon 18. Ten places on the first Board of Governors to 
2 be filled by election.| The ten remaining places on the Board 
3 shall be filled by an election to be held at the first meeting of the 
4 Association at which only those classified as active members 
5 shall be entitled to vote. Nominations shall be by petition, to 
6 which at least twenty signatures of those entitled to vote shall 
7 appear. The election shall be by ballot. Under the direction 
8 of the Commissioners the ballot shall be mailed to those entitled 
9 to vote at least ten days prior to the date of election, and the 
10 ballot may be returned by. the voter through the mail. In other 
11 respects the mode of conducting the election shall be such as 
12 the commissioners shall prescribe. 


If any need is felt for detailed provisions concerning the bal- 
lot and its counting, these provisions should be in the form of 
rules adopted by the Board of Governors and not in the act itself. 

It has been suggested that the Governors be limited to not 
more than two successive terms of office as Governors. That can 
be effected by a proviso as follows: “Provided that no member 
of the Board of Governors shall hold office as such for more than 
two successive terms of five years each.” 


SEcTION 1%. Election of members of the Board of Governors. | 
2 After the selection of the first Board of Governors as herein- 
3 before provided, all five-year terms of office as members of the 
4 Board of Governors shall be filled by election at the annual 
5 meeting. 
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SEcTION 20. Mode of conducting elections for Governors. | 
Nominations for Governors shall be by petition. The election 
shall be by ballot. The ballots shall be mailed to those entitled 
to vote at least thirty days prior to the date of canvassing the 
ballots and shall be returned by mail. In other respects the 
election shall be as the Board of Governors may by standing 
rule direct. 

SEcTION 21. Filling vacancies for unexpired terms.] Vacan- 
cies in the Board of Governors occurring before the expiration 
of the regular term of office of a member of the Board of Gov- 
ernors shall be filled by the appointment of the Board until the 
next regular election of members of the Board of Governors. 
At that time the vacancy for a regular or an unexpired term as 
the case may be shall be filled by election in the mode prescribed 
for the election of members of the Board of Governors. 


SEcTION 22. Duties of officers.| It shall be the duty of the 
President to preside at all meetings of the Association and of 
the Board of Governors, and of the Vice-President to preside in 
his place in his absence. Other duties of the President, Vice- 
President, and the duties of the Secretary and Treasurer shall 
be such as the Board of Governors may prescribe. 

Section 23. Selection of Secretary and Treasurer.| The 
Secretary and the Treasurer shall be selected annually by the 
Board of Governors from among the members of the Board of 
Governors or members not serving on the Board as the Board 
may detemine. 

Section 24. Officers to continue in office until successors 
qualify.] The officers of the Association shall continue in office 
until their successors are selected and qualify. 


PART IV 
Powers of the Board of Governors 


Section 25. Powers and duties of Board of Governors.| The 
2 Association shall be governed by the Board of Governors which 
3 shall have the powers and duties hereinbefore and hereinafter 
4 conferred and in addition thereto the following: 

SecTIoN 26.(a) Board charged with executive functions. | 
2 The Board shall be charged with the executive functions of the 
3 Association and the enforcement of the provisions of this act. 

SEcTION 27.(b) Power to appoint additional officers and em- 
2 ployes.| The Board shall have power to create such committees, 
3 and to appoint such officers and employes as may be necessary 
4 for the management and conduct of the business of the Asso- 
5 ciation. 


SEcTION 28.(c) Power to promote social intercourse and im- 
2 provements in the. administration of justice.] The Board shall 
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3 have power to take such action as may promote the social inter- 
4 course of the members and aid in the improvement of the admin- 
5 istration of justice in the State. 


Section 29.(d) Power to determine qualifications for ad- 


2 mission to practice.] With the approval of the Supreme Court 
3 and subject to the provisions of this act, the Board shall have 
4 power to determine the qualifications of admission to practice 
5 in the State, and to constitute and appoint a special committee 
6 to examine candidates as to their qualifications and to recom- 
7 mend such as fulfill the same to the Supreme Court for admis- 
8 sion to practice under this act; provided, however, that until this 
9 power is exercised the requirements for admission to practice 
10 under this act shall be the same as those now prescribed by the 
11 Supreme Court for admission to practice in this state and shall 
12 be enforced as the same now are enforced through the State 
13 Board of Law Examiners. 
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SecTIon 30.(e) Power to formulate rules of professional 
conduct.| With the approval of the Supreme Court, the Board 
shall have power to formulate and enforce rules of professional 
conduct for all members of the Bar in the State. 


SECTION 31.(f) Power to discipline and disbar.] The Board 
of Governors shall have power for good cause shown, and after 
a hearing, to disbar members of the Bar in this State and to 
discipline them by reproval, public or private, and by suspension 
from practice; and the Board shall have power to appoint one 
or more committees to take evidence and make a determination 


7 on behalf of the Board, or to take evidence on behalf of the Board 
8 and forward the same to the Board with a recommendation for 
9 action by the Board. 


There are at least four methods of conducting disbarment 
and disciplinary proceedings that must be considered. 

First: There is the making of a complaint to the Grievance 
Committee of the Bar Association; its investigation by that Com- 
mittee with a recommendation by it that disbarment or disciplinary 
proceedings be taken; the resolution by the Board of Governors 
that such steps be instituted; the application to the Supreme Court 
for leave to file a disbarment petition, upon which the Court passes 
upon the sufficiency of the allegations to make a case for disbar- 
ment; the reference of the petition to a master or referee to take 
the testimony and perhaps report his conclusion; the return of 
the master’s report and the final determination by the Supreme 
Court whether on the evidence disbarment or disciplinary meas- 
ures should be taken or not. 

This is a very cumbersome process. Any large number of 
disbarment cases would gravely interfere with the regular work 
of the Court and would be resented by the Judges. 

Second: There is the possible plan of permitting an affidavit 
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to be presented to any Judge at the instance of the Board of Gov- 
ernors or a person interested, which affidavit, if sufficient to dis- 
close a prima facie case for discipline or disbarment, requires the 
Judge to issue a summons to the respondent to show cause. Upon 
the appearance of the respondent, the evidence is taken on both 
sides and the Judge renders a decision from which an appeal may 
be taken to the Supreme Court, or the Judge sends the evidence 
to the Supreme Court without a decision. 

Such is the method adbpted in the act creating the Law 
Society of Alberta. 


This process lands the case in the Supreme Court ultimately 
but does not bother the Court with passing on the propriety of the 
complaint and the making of a reference to take testimony. 


Third: Then there is the plan by which evidence is presented 
to the Board of Governors and they make their decision, from 
which there is an appeal to the Supreme Court. 


Such a procedure is adapted to a situation where there are 
few complaints and few calls for disciplinary measures. Such a 
plan would break down if there were any considerable effort made 
to clean up among the lawyers in a large metropolitan district. 
The Board of Governors could not sit continuously and indefinitely 
through long hearings involving the taking of evidence, in order 
to disbar and administer discipline. Nor would such a method save 
the Supreme Court from an overwhelming mass of Bar Associa- 
tion cases. 


What is wanted is a method which is summary, which may 
be carried on conveniently in a large pumber of cases simul- 
taneously if necessary, and which will not overburden the Supreme 
Court or the Board of Governors. 


The Fourth suggestion, therefore, is this: Let the Board of 
Governors have power to hear all complaints and make a decision, 
but let the Board also have power to appoint sub-committees, and 
as many as may be necessary, to take evidence and either report 
the same to the Board with recommendations or to make a decision 
on behalf of the Board. A review of decisions should be per- 
mitted by the Supreme Court only in case of disbarment or sus- 
pension from practice and then only upon leave granted by the 
Supreme Court in accordance with such rules or regulations as 
the Supreme Court may prescribe. 


SecTIon 32.(g) Power to make rules.| The Board shall have 
2 power to formulate and declare such rules and regulations not 
3 in conflict with the laws of this State or the provisions of this 
4 act, as may be necessary or expedient for the carrying out of 
5 this act, and shall by rule (subject always to the provisions of 
6 this act) fix the time and place of the annual meeting of the 
7 Association, the manner of calling special meetings thereof, and 
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8 determine what number shall constitute a quorum of the Asso- 
9 ciation or of the Board of Governors. 


SECTION 32a. (h) Power to make appropriations of money. ] 
2 The Board shall have power to make appropriations from the 
3 funds of the Association; provided, no officer of the Association 
4 shall receive any salary or other compensation for his services 
5 except that he may receive, upon the appropriate action of the 
6 Board, his actual and necessary traveling expenses for attending 
7 meetings of the Board of Governors. 

The provision that no.officers shall receive salaries implies that 
the clerical work connected with the offices of Secretary and 
Treasurer will be performed by a paid employe. This appears a 
better way than to make an officer of the person who devotes all 
of his time to these office duties. The work will be done by a 
person specially qualified who will be responsible to the officers 
of the Association. 


SecTIon 33. Rules to be binding.| The rules and regulations 
2 adopted by the Board shall be binding upon all members of the 
3 Association and the willful breach of any of such rules shall be 
4 cause for complaint against any members for conduct unbecom- 
5 ing a member. 


PART V 
Districts and District Committees 


Section 34. Districts to be established.] The Board shall 
2 have power, and it shall be its duty, to divide the state into 
3 districts consisting of cities, counties or judicial districts, or 
4 otherwise bounded, as the Board may direct. 

The plan for districts and district committees is worked out 
mainly with a view to the practical enforcement of disciplinary 
rules. For reasons stated in the note to Section 31 it is undesirable 
to centralize all the work involved in this field. The Board of 
Governors should not be expected to devote the time required for 
handling all the complaints arising throughout the state. At the 
same time it would be a great mistake to select too small a ter- 
ritorial unit for this function. The average county is too small. 
Members acting for the Association should not be too closely 
associated with persons subject to investigation for alleged mis- 
conduct. Probably in most instances the judicial circuit will meet 
the needs best because it will possess the merit of local under- 
standing and yet avoid the embarrassment of too intimate contact. 
The Board of Governors is given great latitude in adapting these 
territorial districts to practical needs.. 

It is quite possible that this flexible system of local adminis- 
tration may also develop considerable value with respect to meet- 


ings for social intercourse and for the consideration of topics of 
interest to the profession. 
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SECTION 35. District Committees.] From among the active 
2 members of the Association maintaining their principal office 
3 for the practice of law in each district, the Board shall appoint 
4 three who shall constitute the district committee fer each dis- 
5 trict; provided, that the members of the Board of Governors, 
6 unless they decline so to act, shall be ex-officio members respec- 
7 tively of the district committee of the district where they main- 
8 tain their principal office for the practice of law, and shall fill 
9 one or more, as the case may be, of the three places on the dis- 
10 trict committee. ; 


SEcTION 36. Term of office of members of the district com- 

2 mittees.] The members of district committees (except ex-officio 

3 members of the Board of Governors) shall hold at the pleasure 

4 of the Board of Governors, but not to exceed three years; pro- 

: vided members may be reappointed upon the expiration of any 
term. 


SECTION 37. District Committees to receive complaints re- 
2 garding the conduct of members of the Bar.] It shall be the 
3 duty and each district committee shall have power to receive 
4 and investigate complaints as to the conduct of members prac- 
5 ticing in the district and to forward their report to the Board 
6 of Governors for action. 


SECTION 38. District Committees to report to Board of Gov- 
2 ernors.] Each district committee shall report at least once a 
3 year to the Board of Governors, as the Board may direct, re- 
4 garding conditions of practice and regarding the personnel of 
5 membership of the Society having a principal office for the prac- 
6 tice of law in the District. 


Section 39. Other duties of the district committees.] The 
2 district committees shall perform such other duties in further- 
3 ance of the execution of the provisions of this act as the Board 
4 may direct. 
PART VI 


Procedure In Handling Complaints Against Members 


Section 40. Power to summon witnesses and require pro- 
2 duction of documents.|] At any hearing upon any complaint 
3 the Board, or the committee before whom such hearing shall 
4 be had, shall have power to summon and examine witnesses 
5 under oath, compel the attendance of witnesses, and the pro- 
6 duction of books, papers, documents and other writings neces- 
7 sary or material to the inquiry, and a summons under the hand 
8 of the Secretary of the Society for the attendance of witnesses 
9 for the production of books, papers, documents and other writ- 
10 ings necessary or material to the inquiry shall have the force 
11 of a subpoena issued by a court of competent jurisdiction, and 
12 any witness or other persons who shall refuse or neglect to 
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13 appear in obedience thereto, or who shall refuse to be sworn 
14 to testify or produce the books, papers, etc., demanded, shall 
15 be liable to attachment upon application to any Judge of the 
16 court for the district, as in cases of contempt. 


Section 41. Scope of hearing.| Any person complained 
2 against, as herein provided, shall be given reasonable notice 
3 and have a reasonable opportunity and the right to defend 
4 against the charge by the introduction of evidence, the right 
5 to be represented by counsel, to examine witnesses in his pres- 
6 ence, and to cross-examine witnesses called against him. He 
7 shall also have the right to require the Secretary to summon 
8 witnesses to appear and testify or produce books, papers, etc., 
9 as above previded. : 


SEecTION 42. Record of proceedings to be preserved.| A com- 
2 plete record of the proceedings and the evidence taken at any 
3 hearing upon any complaint shall be made and preserved by 
4 the Board or by the committee taking the evidence upon such 
5 hearing. 


Section 43. Board to make rules of procedure in hearing 
2 complaints.| The Board of Governors may, subject to the pro- 
3 visions of this act, by rule provide the mode of procedure in all 
4 cases of complaints against members for professional miscon- 
5 duct or conduct unbecoming a member. 


SecTION 44. Review by Supreme Court.] A review by the 
2 Supreme Court of the action of the Board of Governors, or of 
3 any committee authorized by it to make a determination on its 
4 behalf, pursuant to the provisions of this act, may be had by 
5 the person complained against, and the procedure upon such 
6 review shall be such as the Supreme Court may prescribe. 


PART VII 
Meetings 


SECTION 45. First meeting and annual meetings.] The first 
2 meeting of the Society shall be held within one hundred and 
3 twenty (120) days after the taking effect of this act. There- 
4 after there shall be an annual meeting at such time as shall be 
5 fixed by a rule of the Board of Governors, and the first annual 
6 meeting shall be not less than six (6) months nor more than 
7 eighteen (18) months after the first meeting. The place of 
8 each annual meeting shall be determined by the Board of Gov- 
9 ernors at least three months prior to the time of such meeting. 


SECTION 46. Business of the annual meeting.] At the annual 
2 meeting the Association shall elect members of the Board of 
3 Governors, as herein provided, receive reports of the proceed- 
4 ings by the Board of Governors since the last annual meeting, 
5 the reports of other officers, the recommendations of the Board 
6 of Governors for action, and shall receive and act upon the 
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7 reports of committees, and consider and act upon such matters 
8 of interest pertaining to the efficiency and development of the 


9 administration of justice and the legal profession, as may be 
10 brought before it. 


SECTION 47. Special meetings.] Special meetings of the As- 
sociation shall be held at such times as may be provided by the 
Board of Governors or as may be called by the President and 


Secretary pursuant to such Standing Rules as the Board of 
Governors may provide. 


PART VIII 
Dues 


SECTION 48. Dues payable upon organization of the Associa- 
tion.] At once upon the publication of the classified list of 
members, as herein provided, notice thereof shall be given to 
the members of the Association and their dues shall thereupon 
become payable as follows: $3.00 for all active members. Upon 
the payment of said dues the members shall receive a certificate 
issued under the direction of the commissioners, which shall 
evidence the membership of the holder until three months after 
the date for the first meeting of the Association; provided, how- 
ever that no member shall vote for Governors at the first meet- 
ing of the Association until dues shall have been paid. 

Section 49. Annual dues.] Thereafter there shall become 
payable from each member of the Association, twenty days 
before the day fixed for the commencement of the first meeting 
of the Association, and twenty days before each annual meeting 
thereafter, dues as follows: $5.00 for all active members, pro- 
vided that the Board of Governors shall have power to increase 
the amounts to sums not exceeding $10.00. 

Section 50. Certificate of payment of dues.| At once on the 
payment of dues each member shall receive a certificate issued 
under the direction of the Board of Governors which shall evi- 
dence the membership of the holder until three months after 
the next annual meeting of the Society; provided, however, that 
no ballot shall be received from any member whose dues then 
payable shall not have been paid. 


Section 51. Dues from inactive members.| All persons on 
any inactive list of the Society shall pay $2.00 annually, which 
shall become due and payable twenty days before the day of 
the commencement of the first meeting of the Society and 
twenty davs before the day of the commencement of each an- 
nual meeting thereafter. 


Section 52. Effect of default in payment of dues.] Any mem- 
2 ber, active or inactive, in default of a payment of dues for the 
3 period of three months and who is still in other respects quali- 
4 fied to be a member of the Association, shall be suspended from 
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membership in the Association, but may be reinstated upon the 
payment of dues, together with all dues which would have 
accrued during his suspension, if he had continued to be a mem- 
ber in good standing. 


PART IX 
Penalties 


SEcTION 53. Penalties for practicing law without a license. ] 
If any person shall, without having become duly admitted and 
licensed to practice, as by this act provided, or after any license 
to practice shall have expired, as by this act provided, practice 
or assume to act or to hold himself out to the public in any 
way as a person qualified to practice or carry on the calling 
of lawyer, or shall advertise or hold himself out with the object 
of obtaining practice as a lawyer, he shall be guilty of an 
offense under this act and on conviction thereof be fined not to 
exceed $500 or imprisoned for a period of not to exceed six 
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months, or both. 


Section 54. Repeal of specific acts. | 


To Get Judicial Reform Started 


In a few weeks over forty legislatures 
will begin their biennial grind. In some 
states there will be a wish to begin a study 
of judicial reform. To get the work done 
in a thorough manner, the following draft 
for a bill is recommended: 

An Act to provide for a commission to in- 
quire into the subject of the administra- 
tion of justice and the expediency of re- 
vising the Constitution and Laws relating 


thereto, and making an appropriation 
therefor. 
Section 1. Be it enacted by the People 


of the State of................ » represented 
in the General Assembly: That within 
errr err errs days after this Act takes ef- 
fect there shall be appointed by the Gover- 
nor a special commission of seven persons, 
whose duty it shall be to inquire into the 
subject of the administration of justice In 
this State, the operation of the Constitution 
and Laws relating thereto and the expedi- 
ency of revising and amending such Consti- 
tution and Laws so as to promote the effi- 
cient administration of justice and to report 
as hereinafter provided. One of the Com- 
missioners shall be designated by the Gov- 
ernor to act as President of the Commission. 

Section 2. The members of the Commis 
sion shall not receive a salary, but each 
shall be entitled to his actual and necessary 
expenses incurred in the performance of his 


duttes under the provisions of this Act, to 
be paid by the State Treasurer on the audit 
and warrant of the State Auditor, certified 
to by the Governor. The said Commission 
shall meet for organization as soon as may 
be at a time and place to be fixed by the 
Governor, at which time and place they shall 
appoint a secretary of the said Commission. 
In case of a vacancy in said Commission oc- 
curring by death, removal, resignation or 
otherwise, the same may be filled by ap- 
pointment by the Governor of the State. 

Section 3. Said Commission is hereby 
authorized and empowered to employ a sec- 
retary, counsel, experts, stenographers, 
clerks and such other employes as may be 
necessary for the purpose of their investi- 
gation and report. 

Section 4. The duties of said Commis- 
sion shall be as follows: 


1. They shall investigate the operation 
of the Constitution and Laws which relate: 
a. To the organization of and methods 
of handling judicial business in 
(1) The system of courts for the 
State at large; and 

(2) The system of courts in any met- 
ropolitan district or districts 


of the State. 
b. The methods of selecting, disciplining 
and retiring judges. 
c. The rules of practice and procedure. 
d. The administration of the criminal law. 
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e. Trial by jury and the methods of se- 
lecting juries. 

f. The salaries of judges and the salaries 
or compensation of other judicial 
and administrative officers and em- 
ployees attached to the courts. 

g- The selection, discipline and retire- 
ment of officers and employees of 
the courts, the clerks of court and 
their employees. 

h. The organization and duties of and 
methods of doing business by such 
officers, clerks. and employees. 

i. Methods of selecting, disciplining and 
retiring members of the bar, their 
organization and conduct. 

Section 5. Under each of the heads con- 
talned in the foregoing section, or others as 
detailed and comprehensive, the Commis- 
sion herein provided for shall 

1. Set forth the causes for dissatisfaction 
with the administration of justice; 
and 

2. Make recommendations which to them 
shall seem proper for the elimina- 
tion of such causes for dissatisfac- 
tion; and 

3. Prepare the draft of such constitu- 
tional amendment, or amendments, 
or revision, and also such legisla- 
tion consistent with the present 
Constitution or with any constitu- 
tional amendment, amendments or 
revision which they may deem nec- 
essary and expedient, as will, in 
their judgment, most effectively 
tend to remove any such causes for 
diesatisfaction. 

Section 6. The Commission herein pro- 
vided for shall embody the result of their 
investigation in a report which shall be pre- 
pared in proper form for publication, with a 
full index, and shall be transmitted to the 
Governor on or before the.............. day 
OF ivancnrenenaesanenesauesaens » Pee Bis w caves 
The Commission shall also draft and file 
with the Governor any amendment, amend- 
ments or revision, of the Constitution and 
any Bill or Bills, embodying its recommenda- 
tions, and he shall transmit the same to the 
General Assembly for their action thereon. 

Section 7. The sum of.............4+-- 
dollars, or so much thereof as may be nec- 
essary, is hereby apropriated out of any 
moneys in the State Treasury not otherwise 
appropriated, to be paid in such manner, 
and In such sums, and at such times, as the 
Governor may certify to the Auditor, who 
shall draw warrants on the Treasurer for 
the same. 

This draft was prepared by the Amer- 
ican Judicature Society, To Promote the 


Efficient Administration of Justice. The 
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Society tenders its services in securing im- 
provements in courts and judicial pro- 
cedure. 





Commercial Arbitration and 
the Law 


Under the above title Mr. Julius Henry 
Cohen of the New York City Bar has 
made a notable contribution to the cause 
of arbitration. Mr. Cohen has long been 
identified with this subject as one of the 
leading commercial lawyers of the me- 
tropolis. His curiosity as to the deriva- 
tion of the rule that agreements to arbi- 
trate are revocable because of public 


policy (in that they “oust the court of its 


jurisdiction”) led him to an exhaustive 
study of common law sources. Coke has 
been quoted in the cases in support of 
this view, but Mr. Cohen delved into what 
was becoming a remote past even in Coke’s 
day, and after the most laborious research 
found ample authority for his belief that 
the common law was not jealous of arbi- 
trations, but that, on the contrary, the 
binding character of such agreements was 
well established, and on the sanest of rea- 
sons. 

The pursuit of this information consti- 
tutes one of the romances of legal research 
and its presentation is ably made. The 
book is replete with evidence that the ab- 
surd jealousy of domestic tribunals has 
outlived its times and should be aban- 
doned as a wholly pernicious anachronism. 

The book follows the meandering route 
of decisions in an entertaining as well as 
convincing manner. It is supplemented 
by an appendix containing much matter 
of interest to those who are promoting 
voluntary modes of adjudication. 

Commercial Arbitration and the Law: 
Julius Henry Cohen. Appleton & Co., 
New York, 1918. Pp. 329. 





The American Judicature Society exists 
because of the conviction of its members 
that earnest and intensive effort will awail 
to make the administration of justice in 
American courts more effective and more 
economical. Its work is educational. 
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